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For those readers following the Gilpin County Clerk and Recorder saga, the Court denied the Motion to Dismiss for Lack of Jurisdiction filed by John Pinneau, attorney for Clerk and Recorder Lovingier-Kays.  A detailed account of the court hearing will appear in a future edition of Eye on Gilpin County.  

BRANNAN LAWSUIT continues.  The reader will recall in last week’s edition, the County Defendants stated in their portion of the Joint Status Report that if Brannan was dissatisfied with County Attorney Petrock’s sworn affidavit, Brannan would have to file a Motion “requesting that this claim be allowed in this C.R.C.P. 106 proceeding, and requesting that the Court ignore its May 18, 2009 Order and allow discovery on this claim and permit said discovery to supplement the C.R.C.P.106 record review.”  


On July 30, 2009, Brannan filed a “Motion for Discovery to Complete the Record for Rule 106 Review” (For those who can’t wait, the Motion was denied by the Court on December 15, 2009).  Brannan and the Wolf Parties requested “discovery regarding two so-called “executive sessions convened by the Gilpin Defendants to discuss the MMRR Quarry,” and cite case law that “the sessions were not convened in the manner prescribed by statute for executive sessions, and as a result, they have to be treated as public hearings on the Quarry.”  (Citation omitted here)

Brannan then points out that the executive sessions were not electronically recorded, and thus they must be reconstructed.  Such a fair and unbiased reconstruction of what was said or discussed during those sessions can only be accomplished by obtaining the actual testimony of the individuals present.  

Brannan states that without discovery on the executive sessions, the record will not be complete because it will not contain all of the “evidence . . . before the Commissioners during their deliberation on the MMRR Quarry.  Colo.R.Civ.P. 106(a)(4)(I).” “Failing to complete record will be fatal to the Rule 106 review.”  (Note Brannan’s continued attempt at assuming evidence into existence, as though stating it somehow creates its existence.)  

When filing a motion such as the one covered in this edition, counsel filing the motion must, under Colorado Rule of Civil Procedure 121, §1-15(8), contact attorneys for the opposing side and the Intervenors as there are in this lawsuit, and advise the court of agreement or disagreement.  Both the County Defendants and the Intervenors (The City of Black Hawk and Shack West, LLC) opposed the Motion.  
Brannan and the Wolf Parties present no new information as grounds for their discovery request, just attempt to “spin” and read new meaning into admissions by the County Defendants, and attempt to persuade the Court to reconsider its ruling on the executive sessions presenting eight reasons.  

First, Brannan refers to “the two so-called ‘executive sessions’ convened by the Gilpin County Commissioners on June 24 and July 1, 2008.”  The Court Order indicated, according to Brannan’s Motion, 

“. . . the transcript of the entire quasi-judicial proceedings as well as any preliminary sessions, deliberative sessions, work sessions, and/or executive sessions related to the proceedings or at which the MMRR Quarry was discussed.”  

Second, Brannan again calls into question the manner in which the executive sessions were convened, stating “the two sessions were not convened in the manner prescribed by statute,” failed to provide statutory citation, failed to described the particular matter to be discussed, failed to describe the specific legal question to be addressed and the result of a vote to go into executive session, “if in fact, a vote ever occurred.”  


Third, Brannan establishes no new deficiencies, just continues to claim the executive sessions were not convened properly, that County Petrock’s Affidavit characterizes what  happened during the sessions, but provides no “evidence that the sessions were convened in the manner prescribed by statute for executive sessions.”  

Fourth, Brannan cites case law that “because the County Commissioners did not comply with the statutory requirements for executive sessions when convening the June 24 and July 1, 2008 sessions, those sessions must be treated as public hearings.  (Citation omitted)  Brannan again seeks to have the Court accept the idea that “the statements made and documents reviewed or discussed during those sessions will have to be reconstructed to complete the record.  Without the reconstruction of these sessions, the record is not complete which, in turn, precludes meaningful Rule 106 review.”


Fifth, Brannan seeks to persuade the Court that the only “fair and unbiased reconstruction of what was said or discussed during these two sessions about the MMRR Quarry can only be achieved through the testimony of the individuals present,” and stating that “if this discovery is not obtained in the near future, Brannan and the Wolf Parties will be prejudiced by the memories that fade with the passage of time.”  

Sixth, Brannan and the Wolf Parties offer to limit the requested discovery  (a protective order or otherwise) to statements made and documents reviewed or discussed during the June 24 and July 1, 2008 sessions, anticipating such discovery “could be completed relatively quickly given the County Defendants’ representation that the sessions were quite short.”


Seventh, part a, Brannan addresses the Court’s suggestion that transcription of the public proceeding leading up to the June 24 and July 1, 2008 sessions might address the matter, but acknowledges that the official minutes of the public proceedings are all that is available.  

Seventh, part b, Brannan acknowledges that it is not asserting the referenced statutory provision that states the government body “engaged in substantial discussion of any matters not enumerated in section 24-6-402(3) or (4) or that. . . [it] adopted a proposed policy, position, resolution, rule, regulation or formal action in the executive session contravention of section 24-6-402(3)(a) or (4).”  Brannan and the Wolf Parties claim, “based on the evidence, that the Commissioners failed to convene the sessions in the manner prescribed by statute for executive sessions and that, on the basis of Gumina, those sessions have to be treated as public hearings.”  (Gumina is the case referred to previously with the citation omitted.)  
Eighth, Brannan emphasizes that the “discovery on what was said and discussed during the June 24 and July 1, 2008 sessions is not in any way related to the previously requested discovery on Brannan’s Open Meetings Law claim.  Discovery (or testimony in court) is required here to reconstruct that part of he Commissioners’ public hearing on the MMRR Quarry that was neither held in public nor recorded.”  

On December 15, 2009, the Court denied Brannan’s Motion for Discovery to Complete the Record for Rule 106 Review.  
Next week, Response to the Brannan Motion from the City of Black Hawk and Shack West, LLC.  

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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